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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 

! 

i 

Civil Action Number 3068 

i 

i 

Gustave Ludwig Clotzbach, John R. Glotzbach, EbxA 

Roche, et al., Plaintiffs, 

vs. 

Margaret E. Prott, Mary H. Burrell, Ferdinand F.j 
Ruppert, et al, Defendants. 

United States of America, 

District of Columbia, ss: j 

l 

I 

i 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at tjie 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers wejre 
filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Filed June 13 1939 

In the District Court of the United States 
For the District of Columbia 

Civil Action Number 3068 

Gustave Ludwig Glotzbach, 329 - “C” Street, S. E., Wash¬ 
ington, D. C.: John R. Glotzbacli, 1305 Orren Street, 
N. E., Washington, D. C.; Edna Roche, 1280 Oates 
Street, N. E., Washington, D. C.; Mildred Litz, 1216 
Eye Street, N. E., Washington, D. C.; Elva Glotzbach, 
1216 Eye Street. N. E., Washington, D. C.; May Long, 
1249 Rauni Street, X. E., Washington, D. C.; Elva C. 
Ryder Boyer, Capitol Heights, Maryland; Preston E. 
Miller, 4711 De Russey Park-Way, Chevy Chase, Mary¬ 
land: Edgar A. Miller, 3000 Connecticut Avenue, X. W., 
Washington, D. C.; Julia M. Miller Ballard, 3008 Wood- 
ley Road. X. W., Washington, D. C., Plaintiffs 

vs. 

Margaret E. Prott, 601 Baltimore Boulevard, Riverdale, 
Maryland; Mary H. Burrell, 3909 Ingomar Street, 
X. W., Washington, IX C.; Ferdinand F. Ruppert, 5809- 
6th Street, X. W., AA’ashington, I). C.; Mary C. Lip- 
pold, 5809 - 6th Street, X. AA\, AA’ashington, D. C.; 

2 Eugene Ruppert, Silver Spring, Maryland; Gertrude 
R. Reidy, 26 Lindford Road, Great Xeck, Long Is¬ 
land, New York; Jerome J. Ruppert, 5809 - 6th Street, 
X. AA\, Washington, D. C.: Arthur A. Ruppert, 202 
(’anal Street, New York, New A’ork, Defendants. 

Complaint for Construction of Will or Declaratory 

.Judgment 

1. Jurisdiction is founded upon the general jurisdiction 
of Equity, Title IS, Section 101, page 163 of the 1929 Dis¬ 
trict of Columbia Code and Title 28, Section 400, Page 1277 
of The Code of The Laws of the United States of America 
in force January 3rd, 1935. 

2. The plaintiffs are all citizens of the United States and 
residents of the District of Columbia or State of Maryland 
as shown in the caption of this Complaint and they bring 
this suit as the heirs at law and next of kin of Henry E. 
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Glotzbach, deceased, who departed this life on the 17th day 
of February, 1038, without leaving any issue him surviving. 
The plaintiff, Gustave Ludwig Glotzbach, is the sole surviv¬ 
ing brother of the said Henry E. Glotzbach. The plaintiffs 
John II. Glotzbach, Edna Roche, Mildred Litz, Elva Gl<j)tz- 
bach and May Long are all children of 'William Glotzbdch, 
deceased, brother of the said Henry E. Glotzbach. r t'he 
plaintiff, Elva C. Ryder Boyer, is the sole heir at law and 
next of kin of Elizabeth W. Glotzbach Ryder, half sisterj of 
the said Henry E. Glotzbach. The plaintiffs, Preston |E. 
Miller, Edgar A. Miller and Julia M. Miller Ballard ^ire 
children of Mary E. Glotzbach Miller, half sister of the 
said Henry E. Glotzbach. 

3. The defendants are all citizens of the United Stages 
and their residences are as designated in the Captionjof 

this Complaint and they arc sued in their own right 
3 as the persons claiming to be the heirs at law a'nd 

next of kin of Alice Koch Glotzbach, deceased, \viho 
departed this life on the 13th day of February, 1939. Tlhe 
defendant, Margaret E. Prott, is an aunt of the said Aljce 
Koch Glotzbach. The defendant, Mary IT. Burrell, isj a 
first cousin of the said Alice Koch Glotzbach, being tjhe 
daughter of Catherine Ilcsslar, a deceased aunt. The de¬ 
fendants, Ferdinand F. Rapport, Mary C. Lippold, Eugejnc 
Ruppert, Gertrude R. Rcidy, Jerome J. Ruppert and Ar¬ 
thur A. Ruppert are all first cousins of the said Alice Kobh 
Glotzbach, being the children of Barbara L. Ruppert, a de¬ 
ceased aunt. 

4. The said Alice Koch Glotzbach, widow of Henry E. 
Glotzbach, deceased, left a Last Will and Testament bear¬ 
ing date the 22nd day of September, 1930, which has been 
filed with the Register of Wills in the District of Columbia 
for Probate and Record, the construction of which Will is 
the object of this Complaint. 

3. The last Will and Testament of the said Alice Ko<j*h 
Glotzbach, deceased, is attached hereto as Exhibit “A” and 
is hereby expressly made a part hereof, and provides amoijg 
other things as follows:— 

3. I give, devise and bequeath to my beloved husband, 
Henry E. Glotzbach, his heirs and assigns, absolutely pi 
fee-simple all of my property and estate, real, personal arid 
mixed, wheresoever situated, whether now owned or herb- 
after to be acquired by me. 
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That the said Henry Glotzbach, predeceased the said 
Alice K. Glotzbach, having died on the 17th day of Febru¬ 
ary, 1938, without issue. Your petitioners further state 
that said 'Will on the 17th (lav of Mav, 1939, was (lulv ad- 
mitted to probate and record in the District Court of the 
United States for the District of Columbia and that the 
defendant, Mary C. Lippo’ld, was appointed Administrator 
Cum Testamento Annexo and duly qualified as such. 

6. Your Petitioners aver that it is this third paragraph 
in the last 'Will and Testament of Alice Koch Glotzbach, 
deceased, under which they claim to take or share the estate 
left by the said decedent. The defendants herein contend 
that the aforesaid last Will and Testament is ineffectual to 
dispose of the estate of the said Alice Koch Glotzbach, 
and that the said estate is to be distributed according to the 
laws of distribution and descent in force in the District of 
Columbia. 

4 7. That the said Alice Koch Glotzbach left per¬ 

sonal property of the approximate value of Nine 
Thousand and Two Hundred ($9,200.00) Dollars and also 
a Coal and Wood business which was conducted at 923 - 
12th Street, Northeast, known as 1 Glotzbach’s Fuel Oil 
Service’, of the approximate value of One Thousand 
($1,000.00) Dollars. 

That the said Alice Koch Glotzbach at the time of her 
death was seized and possessed of the following real estate 
situate in the District of Columbia, to-wit: 

Lot 803 in Square 1002 improved by a two room brick 
building, being 915 12th Street, Northeast, assessed at 
$814.00. ' ! 

Lot 58 in Square 1002, improved by a two room brick 
dwelling, being 923 12th Street, Northeast, assessed at 
$2117.00. 

Lot 803 in Square North of Square 515, improved by a 
brick dwelling, being 411 - L Street, Northwest, assessed at 
$4,298.00 and encumbered in the amount of $789.81. 

Lot 54 in Square 980, improved by a six room brick dwell¬ 
ing, known as 908 12th Street, Northeast, assessed at 
$410S.00 and encumbered in the amount of $1750.00. 

Lot 802 in Square 1002, improved by a five room frame 
dwelling, being 919 12tli Street, Northeast, assessed at 
$1350.00. 
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Lot 128 in Square 1003, improved by a six room Wrick 
dwelling:, being 821 12th Street, Northeast, assessed at 
$1648.00. 

Lot 18 in Square South of Square 475, with improve¬ 
ments, being 1722 5th Street, Northwest, assessed! at 
$2036.00. 

That the said Alice Koch Glotzbach at the time of [her 
death was seized and possessed of the following Real estate 
situate in the State of Maryland, to-wit: 

Lots number 4 and 6 in Block 9, of the subdivision known 
as North Chesapeake Beach, in Calvert County, with jim- 
provements, appraised at $1200.00. 

Lots 13, 14, 15 and 16 in Block 20 in Columbia Pejrk, 
Prince George’s County, appraised at $225.00. 

Lots 24 and 25 in Block 11 in Columbia Park, Prijnce 
George’s County, appraised at $175.00. 

"Wherefore plaintiffs request that the Court adjudge: i 

1. That this Honorable Court upon a final hearing! of 
this cause enter a Declaratory Judgment declaring {the 
rights of the plaintiffs and defendants under and by virjtue 
of the last Will and Testament of Alice Koch Glotzbajch, 
deceased. 

5 2. That the estate of Alice Koch Glotzbach Ixbth 

the real and personal property was bequeathed a|nd 
devised to tin* heirs and assigns of her husband, HenrvjE. 
Glotzbach, in fee simple. 

3. That the death of Henry E. Glotzbach prior to tljiat 
of Alice Koch Glotzbach cannot be construed as a lapse!of 
the estate of Alice Koch Glotzbach and that the heirs)at 
law and next of kin of Henrv E. Glotzbach take bv rightjof 
substitution to the exclusion of the heirs at law and nextjof 
kin of the said Alice Koch Glotzbach. 

4. That plaintiffs have such other and further relief {as 
this Honorable Court deems meet and proper. 

(Signed) ROBERT W. McCULLOudli 
(Signed) BURTON A. McGANN 

Attorneys for Plaintiffs 


(Signed) ROBERT W. McCULLOUGH 
(Signed) BURTON A. McGANN 
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6 Filed June 13 1939 

Exhibit “A” 

Last AA'ill and Testament 
of 

Alice (Koch) Glotzbach 

I, Alice (Koch) Glotzbach, being of sound and disposing 
mind, memory and understanding, do hereby make, publish 
and declare this as and for my last Will and Testament, 
herebv revoking anv former AVill or Testament bv me at 
any time heretofore made. 

1. I direct that my just debts and funeral expenses be 
fully paid and satisfied by my Executors, hereinater named, 
as soon as possible after my death. 

2. I give and bequeath the sum of One hundred Dollars to 
my Executor, hereinafter named, and 1 direct that he use 
said money for the purpose of having Masses said for the 
repose of my soul. 

3. 1 give, devise and bequeath to my beloved husband, 
Henry E. Glotzbach, his heirs and assigns, absolutely in fee- 
simple all of my property' and estate, real, personal and 
mixed, wheresoever situated, whether now owned or here¬ 
after to be acquired by me. 

Lastly, I nominate, constitute and appoint my beloved 
husband, Henry E. Glotzbach, Executor of this my last Will 
and Testament and I direct that he be not required to give 
bond as such Executor. 

In Testimony Whereof, 1 have hereunto set my hand and 
seal this 22nd day of September, 1930. 

(Sgd) ALICE KOCH GLOTZBACH (Seal) 

The foregoing page of typewriting was signed, sealed, 
published and declared by Alice (Koch) Glotzbach, the 
above-named Testatrix, as and for her last AVill and Tes¬ 
tament in the presence of us who, at her request and in 
her presence and in the presence of each other, subscribe 
our names as witnesses hereto this 22 day of September, 
1930. 

(Sgd) MARY E SCHADE 

Address 1400 H Street, N. E. 

(Sgd) HENRY C. SCHADE 

Address 1400 H Street, N. E. 
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7 Motion to Dismiss 

Filed July 3 1939 j 

# # # 

I 

Come now the defendants by their attorney, Michael J. 
Lane, and moves the Court to dismiss the Complaint jfiled 
in the above entitled cause for the following reasons: 

1. The Complaint shows that all of the plaintiffs are 
claiming as heirs-at-law and next of kin of Henry E. Gllotz- 
bach, deceased. Thai this Honorable Court through Justice 
O’Donoghue did on the 17th day of May, 1939 in Adminis¬ 
tration Case Xo. 54640, after hearing in open court and 
after counsel for the plaintiffs herein presented cases to the 
Court supporting their alleged claim, which involved j the 
same fundamental issues and questions of law as is] in¬ 
volved in the present case, signed an order entitled “pR- 
DER FOR PROBATE OF WTLL A XT) APPOINTMENT 
OF ADMINISTRATRIX e. t. a.” which order contained 
among other things the following findings: 

A. That Henry E. Glotzbaeh, deceased, sole legatee land 
devisee under the will of Alice T\. Glotzbaeh, deceased, pre¬ 
deceased the said Alice K. Glotzbaeh without leaving isjsue. 

B. That the legacy and devise to the said Henry E. Glptz- 
bacli under said will lapsed and became void at his death. 

C. That all property, both real and personal of the said 
Alice K. Glotzbaeh, deceased, descends to her heirs at ^aw 
and next of kin. 

That the defendant herein, Elva C. Ryder Boyer, on^ of 
the heirs at law and next of kin of the said Henry E. Gljffz- 
baeli, deceased, was one of the parties involved in (the 

8 above-cited Administration Case; that the rights of 
all of the heirs at law and next of kin of Henr^ E. 

Glotzbaeh, deceased, to share in the estate of the said Alice 
K. Glotzbaeh, deceased, has been finally adjudicated. 

2. The Complaint fails to allege sufficient facts wljieh 
would warrant a construction of the Will. 

3. The Complaint fails to allege a good cause of action 
on behalf of the plaintiffs, but on the contrary shows that 
the defendants are the proper parties to inherit the estate 
of the said Alice K. Glotzbaeh, deceased. 

(Signed) MICHAEL J. LANE i 

Attorney for defendants 
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Opinion 

Filed November 6 1939 


* 


# 


•* 


Morris, J. This it* an action in which the plaintiffs seek 
a declaratory judgment construing the provision of the last 
will and testament of Alice Koch Glotzbacli, deceased, which 
reads as follows: 

“3. T give, devise and bequeath to my beloved husband, 
Henry E. Glotzbach, his heirs and assigns, absolutely in 
fee-simple all of my property and estate, real, personal and 
mixed, wheresoever situated, whether now owned or here¬ 
after to be acquired by me.*’ 

(The complete will is attached to and, by reference, made 
a part of the complaint.) The complaint alleges that Henry 
E. Glotzbach, the husband of the testatrix, predeceased her, 
leaving no issue; that the plaintiffs are the heirs and next 
of kin of the said Henry E r Glotzbach; that the provision 
of the will above mentioned should be construed as a de¬ 
vise and bequest to them as a substitutional gift; that the 
defendants are the heirs and next of kin of the testatrix 
and, as such, claim that the devise and bequest to Henry E. 
Glotzbach lapsed by reason of his death during the life¬ 
time of the testatrix and that, as her heirs and next of kin, 
they are entitled to receive the property which the said 
Henry E. Glotzbach would have received had he survived. 
The defendants have moved to dismiss the complaint on 
three grounds: 

First. That this Court entered an order on the 17th day 
of May, 1939, in Administration Case No. 34640, which de¬ 
termined the matters here in issue in favor of the defen¬ 


dants. It appears that a petition to construe the will of 
Alice K. Glotzbach, deceased, designated as Civil Action 
No. 2172, was instituted and came on for hearing 
10 upon a motion to dismiss the same, and said petition 
was dismissed without prejudice, as it was brought 
before the will in question had been admitted to probate. 
It also appears that this Court as a Court of Probate has 
admitted the will to probate, and has granted letters of ad¬ 
ministration, c. t. a. 

Neither the order dismissing, without prejudice, the peti¬ 
tion first above referred to, nor the order admitting the will 
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to probate and granting letters of administration, cJ t. a., 
determine the issues here involved. 

Second. The defendants further insist that the complaint 
fails to allege sufficient facts which would warrant a con¬ 
struction of the will. 

It seems clear that there is here a controversv between 
parties who claim adversary rights in subject matter of 
which this Court has jurisdiction, and that it is competent 
for this Court to declare the rights and legal relations of 
the interested parties petitioning for such declaration.) 

Third. And it is finally insisted bv the defendants that 

• • I 

the complaint fails to allege a good cause of action oh be¬ 
half of the plaintiffs, but on the contrary shows that the 
defendants are the proper parties to inherit the estate of 
the said Alice K. Glotzbacli, deceased. 

The position of the plaintiffs rests entirely upon! the 
proposition that, while a devise or bequest to “Hourly E. 
Glotzbacli, his heirs and assigns,” would have lapsed) and 
the defendants in this case would be entitled to receiv^ the 
property affected thereby, and while this would have jbeen 
the result had the devise and bequest been to “Henry E. 
Glotzbacli, absolutely in fee simple,” the use of botll ex¬ 
pressions—that is “ITenry E. Glotzbacli, his heirs amt as¬ 
signs, absolutely in fee-simple —shows an intent onj the 
part of the testatrix to make the heirs of Henry E. Gjotz- 
bach substituted devisees and legatees. 

There being no issue of Henry E. Glotzbacli, Section 30, 
Title 29 of the code of the District of Columbia, has noj ap¬ 
plication, and the answer to the question presented muslt be 
found in the law of this jurisdiction unaided by statute. 

As above indicated, it is not questioned that, in the! ab¬ 
sence of statute, a legacy or devise lapses whenj the 
11 legatee or devisee died before the testator, unless a 
contrary intention is shown bv the will. Undoiibt- 
edlv. where the construction of a will is involved, there is 
a presumption against intestacy or partial intestacy, and 
effect should be given to all the words of the will where it 
can reasonably be done; and, if application of those nides 
indicates an intent to substitute one legatee or devisee (for 
another, it will be enforced, but the intent to make a Sub¬ 
stitutional gift must clearly appear, and cannot be impljied 
by conjecture, and the will should not be given a straihed 


I 
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construction in order to create a gift bv substitution. 69 

C 1 v 

Corpus Juris 352. 

It is the contention of the plaintiffs that the words “ab¬ 
solutely in fee-simple” are “super-added words to a devise 
to heirs creating a ‘fresh limitation.’ and that, therefore, 
the heirs take not by way of limitation, but by purchase.” 
In the case of De Vaughn y. Hutchinson, et at., 165 U. S. 
566, a case arising in this jurisdiction, and cited by plain¬ 
tiffs. the Supreme Court of the United States held that a 
devise to “a daughter for life, and at her decease to her 
heirs, begotten of her body, and to their heirs and assigns,” 
shows an intention that her children shall become the root 
of a new succession and take as purchasers, and not as 
heirs, and this notwithstanding that the Rule in Shelley’s 
case had not at that time been modified by statute in the 
District of Columbia. It seems clear that the super-added 
words “and to their heirs and assigns” showed an intent 
different from that which would have been found in the 
phrase without such words. An examination of the other 
cases cited by plaintiffs discloses that, in the testamentary 
expressions involved therein, there is something in the 
words themselves, or in the will taken as a whole, which 
shows an intent that the word “heirs” is not used in its 
ordinary sense. Looking at the words here involved, and 
at the instrument as a whole, i can find nothing to indicate 
other than an intention that the gift to Henry E. Glotz- 
bach was to be entirely without condition—in fee simple 
as to the real estate, and absolute as to the personalty. The 
named devisee and legatee having died prior to the death of 
the testatrix, such devise and legacy lapsed, and the prop¬ 
erty which would have passed thereby is the subject of de¬ 
scent and distribution to the heirs of the testatrix. 
12 A decree declaring the rights of the parties to this 
proceeding in accordance with this construction of 
the will in question will be entered accordingly. 

JAS. AV. MORRIS 
Justice 

Nov. 6, 1939. 
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Judgment Declaring the Interests of the Parties in 
the Estate of Alice K. Glotzhach, Deceased 

Filed November 20 1939 ! 


This cause came on to be heard at this term of dourt 
upon the complaint for construction of Will or Declaratory 
Judgment filed by the plaintiffs herein and the Moticjn to 
dismiss said complaint filed by the defendants, and ^ifter 
hearing in open Court, and upon consideration thereof^ the 
Court finds; (a) That Henry E. Glotzbach, the nalmed 
legatee and devisee under the last will and testamenjt of 
Alice K. Glotzbach, deceased, dated the 22nd day of (Sep¬ 
tember, 1930, died prior to the death of said testatrix, With¬ 
out issue, and (b) that by reason of his said death, without 
issue, before the death of the testatrix, the devise |and 
legacy to him under said will lapsed and all the property 
which would have passed thereby is the subject of distri¬ 
bution and descent according to law to the heirs and next 
of kin of Alice K. Glotzbach, deceased; therefore, it is by 
the Court, this 17th dav of November, 1939; 

ADJUDGED, ORDERED AND DECREED: 

(1) That the plaintiffs herein take no interest in the) es¬ 
tate, real and person, of Alice K. Glotzbach, deceased! 

(2) That all of the estate, real and personal, of Allice 
K. Klotzbach, deceased, by reason of the death of Hejnry 
E. Glotzbach, devisee and legatee under the will of Ajlice 
K. Glotzbach, deceased, prior to the death of the testatrix, 
without issue, is the subject of descent and distribution 
according to law to the heirs and next of kin of Alicej K. 

Glotzbach, deceased. 

14 (3) That the rights of the plaintiffs and the ide¬ 

fendants in and to any real property, of which Alice 
K. Glotzbach, died seized and possessed, situate in ^ny 
jurisdiction other than the District of Columbia, is not! in¬ 
tended to be declared or affected by this judgment. 

(4) It is further ordered that defendants recover agaiinst 

olaintiffs their costs. 

▲ 

(Signed) JAS. W. MORRIS 
Justice . 
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15 Notice of Appeal 

Filed December 1 1939 
* # # 

Notice is hereby given this 1st day of December, 1939, 
that Gustave L. Glotzbach, John R. Glotzbach, Edna Roche, 
Mildred Litz, Elva Glotzbach and May Long hereby appeal 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
20th day of November, 1939 in favor of Margaret E. Prott, 
et al., Defendants against said plaintiffs, Gustave Ludwig 
Glotzbach, et ah 

(Signed) BURTON A. McGANN 
Attorney for Plaintiff 

Memorandum 

December 4 -1939. 

Cost Bond ($250.00) on appeal filed. 

16 Statement of Points Relied on 

Filed December 7 1939 

# # * 

On this Appeal the Plaintiffs rely on the following state¬ 
ment of points as constituting the error committed by the 
District Court. 

1. The Court erred in ruling that the death of Henry E. 
Glotzbach, the named legatee and devisee under the last 
Will and Testament of Alice K. Glotzbach, deceased, prior 
to the death of the said Alice K. Glotzbach, without issue, 
caused a lapse of the property which would have passed 
under the said last Will of Alice K. Glotzbach, deceased. 

2. The Court erred in ruling that the plaintiffs herein 
take no interest in the estate, real and personal, of Alice 
K. Glotzbach, deceased. 

BURTON A. McGANN 
Attorney for Appellants 
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Memorandum 

December 28 -1939. 

| 

Time for filing transcript of record in United States 
Court of Appeals extended to and including February 5, 
1940. 

17 Designation of Record on Appeal 

Filed December 7 1939 
* * * 

Comes now Gustave Ludwig Glotzbach, et al., Appellants, 
and hereby designate the parts of the record which tjiev 
desire to have included in the Record on Appeal in the 
above entitled cause. 

1. Complaint for Construction of Will or Declaratory 
Judgment. 

2. Motion to Dismiss. 

3. Judgment Declaring the Interest of the Parties in jthe 
Estate of Alice K. Glotzbach, Deceased. 

4. Notice of Appeal with date of Filing. 

5. Memorandum of filing of Cost Bond on Appeal. 

6. Statements of Points Relied on. 

7. This designation. 

BURTON A. McGANN 
Attorney for Appellants, 

Service of a copy of the foregoing Designation of Rec¬ 
ord on Appeal acknowledged this 7th day of December, 19$9. 

(Signed) MICHAEL J. LANE j 

Attorney for Defendants, j 

18 Designation of Record on Appeal by Defen¬ 

dants, Appellees 

Filed December 15 1939 

# # * 

Comes now Margaret E. Prott, et al., Appellees, and pin 
addition to the items called for by the Appellants, desig¬ 
nate the following to be included in the Record on Appeal 
in the above entitled cause. 

1. Opinion of Justice Morris. 

MICHAEL J LANE | 

Attorney for Appellees. 


14 


G. L. GLOTZBACH ET AL. VS. M. E. PROTT ET AL. 


Copy of the foregoing Designation of Record was mailed 
postage prepaid, to Burton A. McGann, Attorney for Ap¬ 
pellants, at 1416 F St., X. \\., Washington, D. C., this 15th 
day of December, 1939. 

MICHAEL J LANE 


19 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 18, both inclusive, 
to be a true and correct transcript of the record according 
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Jurisdictional Statement. 

i 

The statutory provision authorizing this appeal is 
Section 226 of the Code of Law for the District cjf 
Columbia. (Title 18, Section 26.) 
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The pleadings filed herein are: 

(1) Complaint for Construction of Will or Declara¬ 
tory Judgment, with Exhibit (R., 2-6). 

(2) Motion to Dismiss (R., 7)., 

(3) Opinion (R., 8-10). 

(4) Judgment Declaring the Interests of the 
Parties (R., 11). 

(5) Notice of Appeal (R., 12). 

(6) Statement of Points (R., 12). 

(7) Designation of Record on Appeal (R., 13). 

(8) Designation of Record on Appeal by Defend¬ 
ants (R. 13). 

Statement of Case. 

The appellants, Gustav Ludwig Glotzbach, John R. 
Glotzbach, Edna Roche, Mildred Litz, Elva Glotzbach 
and May Long, the plaintiffs below, appeal from a 
Declaratory Judgment of the District Court of the 
United States for the District of Columbia, declaring 
that appellants took no interest in the real or personal 
estate of Alice K. Glotzbach, deceased, and that said 
property was “the subject of descent and distribution 
according to law to the heirs and next of kin of Alice 
K. Glotzbach, deceased” (R., 11). 

On June 13th, 1939, the appellants herein filed a Com¬ 
plaint in the District Court of the United States for 




the District of Columbia, Civil Action Number 306$, 
against the appellees herein, requesting the District 
Court to declare the rights of the parties to this causfe 
of action under and by virtue of the Last Will and 
Testament of Alice Koch Glotzbach, deceased. Thfe 
section of this Will which is in controversy reads as 
follows: (R., 6) 

“3. I give, devise and bequeath to my beloved 
husband, Henry E. Glotzbach, his heirs and as¬ 
signs, absolutely in fee-simple all of my property 
and estate, real, personal and mixed, wheresoever 
situated, whether now owned or hereafter to be ac¬ 
quired by me.” 


The Appellants herein are the surviving heirs at law 
and next of kin of Henry E. Glotzbach, deceased, wl^o 
departed this life February 17th, 1938, without lead¬ 
ing any issue him surviving. The appellees are thje 
persons claiming to be the heirs at law and next of kik 
of Alice Koch Glotzbach, deceased, who departed this 
life February 13th, 1939. Henry E. Glotzbach and 
Alice Koch Glotzbach were husband and wife. Henry 
E. Glotzbach by his last Will and Testament left the 
property in dispute, both personal and real, to his wifk 
On July 3rd, 1939, the appellees filed a Motion to Dis¬ 
miss the said Complaint and on November 20th, 1930, 
after argument by counsel for the respective partiek 
the Court below entered a Judgment Declaring the 
Interests of the Parties in the Estate of Alice Kocjh 
Glotzbach, Deceased (R., 11). It is from that Ordejr 
that appellants take this appeal. 


Statement of Points. 


The District Court erred in ruling that the death 
of Henry G. Glotzbach, the named legatee and devisbe 


4 


under the last Will and Testament of Alice K. Glotz- 
bach, deceased, prior to the death of the said Alice K. 
Glotzbach, without issue, caused a lapse of the property 
which would have passed under the said last Will and 
Testament of Alice K. Glotzbach. 

The Court erred in ruling that the plaintiffs here¬ 
in take no interest in the estate, real and personal, of 
Alice K. Gotzbach, deceased. 

Summary of Argument. 

The devise “to my beloved husband, Henry E. Glotz¬ 
bach, his heirs and assigns, absolutely in fee simple.” 
created a substitutionary devise to Henry E. Glotz¬ 
bach, preventing a lapse of the devise. 

Argument. 

In Evans v. Oekershausen, 69 Appeals D. C. 292,100 
F. (2d) 695, this Court cited with approval the follow¬ 
ing language from Rady v. Staiars , 160 Va. 373, 168 S. 
E. 452: 

“The primary significance of words should ordi¬ 
narily attach and does attach, unless it is manifest 
from the will itself that other definitions are in¬ 
tended. Weight and meaning must be given to 
every word used if they make any sense at all. 
None are to be deleted and none added, for men 
make their own wills, nor should we search out 
obscure or recondite possibilities in simple 
words.” (Italics supplied.) 

Counsel for appellants maintain that the lower 
Court, in ruling that appellants took no interest in the 
real or personal estate of Alice K. Glotzbach, has 
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stricken from and deleted the words “Absolutely] in 
fee-simple,” appearing in the Last Will and Testament 
of Alice K. Glotzbacli, and held that these words are 
mere surplusage, meaningless and of no significance 
in construing this Will, and they were arbitrarily Re¬ 
jected. This Court held, in the Ockershausen case, 
supra, that the primary significance of words should 
ordinarily attach and does attach, unless it is manifest 
from the Will itself that other definitions are intended. 
There is nothing in this Will which signifies that jail 
of the words therein are not to be given a construction, 
if possible, nor to manifest that other definitions Rre 
intended. The Rady case, cited by this Court in tjhe 
Ockershausen ease, stated: “Weight and meaning nii^st 
be given to every word used if they make any scrise ! 
at all .” The words “absolutely in fee-simple” do majke 
sense, and the Courts have held these words, when fal¬ 
lowed by a devise which, when standing alone, purports 
to be a Life Estate or a Fee Simple devise in the fiijst 
taker, that the added words “Fee Simple” created! a 
substitutionary devise in case of the death of the firjst 
taker, hence preventing a lapse of the devise. 


It is conceded that a devise to “A and his heirs” <j>r 
to “A and his heirs and assigns” or to “A, his heirjs, 
assigns and representatives” are Fee Simple devises 
to “A”. If “A” dies before the Testator there isja 
lapse and the devise goes to his residuary estate. Bijit 
the devise in the Glotzbach case was “to Henry 
Glotzbach, his heirs and assigns, absolutely in fe$- 
simple, * * # ” and the sole question to be determined 
is this: What significance, weight and meaning havle 
been given to the words “Absolutely in fee-simple 1’ 
or similar added words in construing a Will? 
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At 69 C. J. 220, Sec. 1253, the text uses this signifi¬ 
cant language: 

“Where there are superadded words to a devise 
to heirs, creating a fresh limitation, it has been 
held that the heirs take not by way of limitation, 
but by way of purchase.” 

It is contended for the Appellants that the added 
words in the devise under construction, “Absolutely in 
fee-simple,” created a fresh limitation and the heirs 
take by way of purchase or the gift becomes a substi- 
tutionarv devise. 

In the case of In re: Burrows Estate , 182 N. E. 79, 
250 New York Supp. 257, decided in 1932, the language 
is similar to that in the Glotzbach case and the New 
York Court held that it created a substitutionary de¬ 
vise. The Will where material to our question read: 

“After the payment of the foregoing bequests, I 
direct my executors, * * * to divide the remainder 
of my estate into three equal parts and * * * to 
pay one share to my daughter-in-law Nellie San¬ 
derson Burrows, Jr., which I give, devise and be¬ 
queath to her, her heirs and assigns.” 

The daughter-in-law predeceased the testator, leaving 
children who survived the testator. There were no 
added words in this Will but there were two codicils, 
one made after the death of the daughter-in-law, of 
which the testator had knowledge, and in which he 
referred to the division directed in his Will. The 
codicils were not in the record of the case so their exact 
language is unknown. The New York Court held: “We 
find in the language of the Will, when read in connec¬ 
tion with the codicils, a clear intention on the part of 
the testator that the children of his deceased son. 
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should take under his Will by right of substitution 
# * # Certainly the case at bar must be decided ujpon 
the facts herein involved, and the intention of pie 
testator is not to be determined by applying the con¬ 
struction placed by the Courts upon other Wills inside 
under varying conditions and circumstances. The 
Will under consideration must be read in the light] of 
all the circumstances under which it was made.” | 

i 

i 

In the Burrows case there were no superadded words, 
in the case at bar there were no codicils, but it is con¬ 
tended that in the Burrows case the codicils created 
the fresh limitation which similarly was created by l}he 
superadded words “absolutely in fee simple”, apd 
hence entitle the heirs of Henry E. Glotzbach to take py 
way of substitution. i 

In the case of In re: Old’s Estate. 166 N. Y. Supjp. 
713, decided in 1917, the Will read: j 

“And upon the death of both of them, I give ahd 
devise the remainder in all my said real estate jto 
my said nieces, Jessie Olds and Mollie Olds, and |to 
their heirs, the said heirs to take per stirpes apd 
not per capita , to be divided equally between thein, 
share and share alike.” 

Mollie Olds died before the death of the testatrix. T^ie 
Court held that the above devise created a substitu¬ 
tionary devise to the persons named therein. Tljie 
Court in its opinion said: 

“To characterize a devise as a gift of an estate bf 
inheritance, it is only necessary to add to the name 
of the devisee the words ‘and his heirs’. For tlie 
purpose, this expression is perfection. Any phrase 
subjoined to it must at once prompt inquiry as tjo 
whether the addition is indicative of a purpose 
separable from any intent as to the heritable qual- 
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ity of the original gift. The language under con¬ 
struction must, if possible, be given a significance 
of its own, and it can have none unless it shall 
carry the mind beyond the concept contained in 
the words ‘and to their heirs V’ 

If the persons are called heirs only for the purpose of 
identification, then any expression which prescribes for 
them an estate, which might be inconsistent with heir¬ 
ship, not only forbids a testamentary purpose to de¬ 
scribe the nature of the estate in the first-named de¬ 
visee, but clearly indicates an intention to give to the 
persons mentioned as heirs an estate in their own in¬ 
dependent right. 

In the case of In re: Murphy, 151 New York Supp. 
529, decided in 1915, the devise is similar to that in the 
immediate case. The Will read: 

“All the rest, residue and remainder of my proper¬ 
ty and estate, as well real and personal and where¬ 
soever situated which, at the time of my death shall 
belong to me or be subject to my disposal by will, 
I give, devise and bequeath unto Charles Ritchie 
hereinbefore named, absolutely and in fee to his 
heirs, executors and administrators and assigns, 
according to the nature of the property.’* 

Charles Ritchie, the residuary legatee, died prior to 
the death of the testator and the New York Court held 
that the estate did not lapse but passed to Ritchie’s 
heirs. The words “to his heirs, executors, and admin¬ 
istrators and assigns’’ as used in this case are words 
of substitution. The Court explained its decision by 
stating that the words “Heirs, executors and adminis¬ 
trators and assigns’’ would be a lapse, but the testa¬ 
tor went further and provided, “1 give, devise and be¬ 
queath unto Charles Ritchie, * * Again, if he had 
stopped at that point there would have been a lapse, 
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but he went further and provided, “Absolutely and in 
fee to his heirs, executors and administrators anji as¬ 
signs”. The added language made the devise a substi¬ 
tutionary one and prevented a lapse. 

i 

I 

Applying the reasoning of the New York Couft to 
the language in the devise of the last Will and Testa¬ 
ment of Alice K. Glotzbach, deceased, we get a similar 
result, viz: “I give, devise and bequeath to my be¬ 
loved husband, Henry E. Glotzbach, (if we stop there, 
a lapse) his heirs and assigns, (again, if we stop there, 
a lapse; but the testatrix went further and provideid as 
in the Murphy case, above) “Absolutely in fee-siijnple 
all of my property and estate, real, personal and mixed, 
* * *” which superadded words, when given t|lieir 
only possible meaning, create a substitutionary devise 
to the heirs at law of Henry E. Glotzbach. 

i 

! 

The case of Coleman v. Shoemaker, (Kansas) 78 ]Pac. 
(2nd) 905, decided in 1938, to emphasize the significance 
given in a devise of the added words “Fee Simple”. 
The Will read: i 

“At the death of the said Mamie Jordan Taylhr 1 
hereby give, devise and bequeath all of my prop¬ 
erty then remaining, both real and personal of 
every kind and character and wheresoever situat¬ 
ed, in fee simple, to the living issues of the bj)dy 
of the said ‘Mamie Jordan Tavlor’, if any there 
be.” 

The said Mamie Jordan Tavlor contended that ihis 
devise created what is known in the State of Kansas a 
“fee tail.” In Kansas it is held, (Ewing v. Nesbitt, 
129 Pac. 1131) that a devise “to A and to the heirsj of 
her body” creates an estate tail or fee tail. The Kansas 
Court, however, held that this devise did not create a 
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fee tail, but that “the issue of her body was given an 
estate in fee simple.” The daughter, Mamie Jordan 
Taylor, held only a life estate. An Estate Tail is cre¬ 
ated where lands and tenements are given to one and 
the heirs of his body begotten. In this case, the Court 
held that the testator intended to vest an absolute and 
complete estate of inheritance in the living issue of the 
body of his daughter. The term “Fee Simple”, in a 
Will devising property to wife for life and then to 
daughter for life and then in fee simple to the issue 
of the body of the daughter, was intended by the tes¬ 
tator to vest an absolute and complete estate of in¬ 
heritance in the issue of the body of the daughter. The 
daughter, according to the decision of the Court, held 
a Life Estate and not a Fee Tail which she sought to 
have adjudged to her. 

In the case of Leutjens, et al. v. Larson, et al., (Iowa) 
271 N. W. 239, decided in 1937, the Will read: 

“I give, bequeath and devise all the rest, resi¬ 
due and remainder of my estate, real, personal and 
mixed of whatsoever kind and nature, etc. to my 
beloved wife Folline Leutjens to have and to hold 
the same for and during all the term of her nat¬ 
ural life in fee simple.” 

The wife, Folline Leutjens, survived the testator and 
it was argued that she took only a life estate. The Court 
held that the wife took an absolute estate and not an 
estate limited to her life. The Court said that the 
words of a testator will be given their usual and ordi¬ 
nary signilication unless by terms of the instrument 
they appear to have been used in a more limited or 
technical sense. The word “fee simple” designates 
the character or quality of the title acquired by the 
grantee, the words being most commonly used to de- 
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fine the nature of the estate of the taker. In this case 
the words in the devise “to have and to hold the saime 
for and during- all the term of her natural life” cannot 
be given any weight and meaning because a devise dan- 
not convey two separate and distinct estates, i. e., a }ife 
estate and a fee simple estate, in the same property] to 
the same devisee. But it is contended that if the wotds 
preceding “Fee Simple” described persons who coiild 
take, then the Court could comply with the language! of 
the Ockershausen case, in the District of Columbia, 
supra, and give weight and meaning to those woi|ds 
because thev make sense. ! 

* i 


In the case of Hester A. McCrae v. John W. McCrae, 
(Ohio) 22 Circ. Ct. Rep. 433, decided in 1915, the Coijrt 
had to construe a devise where the words “in fee 
simple” were the superadded or qualifying words. T]be 
Will read: 

“I bequeath to my son, George McCrae, during fys 
natural lifetime only, and at his death to the heirs 
of his body in fee simple.” 


Under the Rule in Shellev’s Case, George McCrie 
would have taken the fee estate. Shelley’s Case decided 
that when the ancestor, by any gift or conveyancje, 
taketh an estate of freehold, and in the same gift or con¬ 
veyance an estate is limited, by way of remainder, 


either mediately or immediately, to his heirs, or to tbje 
heirs of his bodv, the word “heirs” or “heirs of his 
body” are words of limitation of the estate, and not 
words of purchase. But this Ohio Court held that th|e 
words “fee simple” are words which are inconsistent 
with the preceding limitation “to the heirs of his body,*’ 
and have the effect of enlarging the grant to one of feb 
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simple in the heirs of the body of George, who there¬ 
fore took the estate in remainder by way of purchase. 
The Court in its opinion stated that the effect to be 
given to the words “in fee simple” is the turning point, 
for without such added words, the term “heirs of his 
body ’ 7 vrould be easy of definition. 

“Upon examining the authorities,” said the 
Court, we find that the proposition is generally 
accepted that in a devise to ‘heirs’ or ‘heirs of the 
body,’ where there are superadded words creating 
a fresh limitation, the ‘heirs’ take not by way of 
limitation but by way of purchase. The super- 
added words in such case indicate an intention 
not to use the words ‘heirs of the body’ as words 
of limitation, but are the springhead of a new and 
independent stream of descent.” 

In DeVauglin v. Hutchinson, a District of Columbia 
case which went to the Supreme Court of the United 
States, reported in 16^ U. S. 566, 17 Sup. Ct. 461, the 
Will of Samuel DeVaughn read: 

“I give and devise unto my sister Susan Brayfield 
* * * (describing land) during her natural life, and 
at her death to her daughters, Mary Rebecca Bray¬ 
field, Catherine Sophia Harrison, and Martha An¬ 
ne Mitchell, to be divided in the following man¬ 
ner, that is to say: * * * (description of property 
each was to take) and Mary Rebecca shall have the 
whole of that part of lot twenty-two, as subdivided 
from lot twenty and improvements, during their 
natural lives, and after their death to the heirs 
begotten of their bodies, and to their heirs and as¬ 
signs, forever.” (Italics supplied.) 


Martha Anne Mitchell, one of the devisees, died in 
1866 before the death of the testator, Samuel De- 
Vaughn. Mrs. Susan Brayfield, the tenant for life, died 
in December, 1891. In 1892 the plaintiffs brought a 
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bill in equity praying the Court to decree that, by rea¬ 
son of the death of Martha Anne Mitchell during tjhe 
lifetime of the testator, the devise to her lapsed aind 
became void, and that thereupon, upon the death of tjhe 
testator and of Susan Brayfield, the real estate de¬ 
scribed in said devises became vested in the heirs at 
law of the said testator, as if the said testator had died 
intestate as to the real property. The Supreme Court 
held that the death of Martha Anne Mitchell durijig 
the lifetime of the testator did not cause a lapse of her 
devise. Under the Rule in Shelley’s Case which wjas 
applicable at the time of this decision in the District 
of Columbia, a devise to “A” for his natural life ai^d 
after his death to the heirs of his body, the words 
“heirs of his body” were construed to he meant us 
words of limitation, and not words of purchase. Tl^e 
Rule was held inapplicable in the D(‘Vaughn case be¬ 
cause the addition of the words “and to their heirs aiid 
assigns, forever,” changed the whole significance if 
the devise and the first taker had onlv an estate for life, 
and his children took an estate in fee, by purchase. The 
rule is stated as follows: 


“In considering the rule in Shelley’s Case with 
reference to the present case, a few cardinal prin¬ 
ciples, as well settled as the rule itself, must t^e 
kept in view. In construing wills, where the ques¬ 
tion of its application arises, the intention of the 
testator must be fully carried out, so far as it caji 
be done consistently with the rules of law, but no 
further. The meaning of this is that if the tes¬ 
tator had used technical language, which bring^ 
the case within the rule, a declaration, howevejr 
positive, that the rule shall not apply, or that th^ 
estate of the ancestor shall not continue beyond 
the primary express limitation, or that his heirs 
shall take by purchase, and not by descent, will be 
unavailing to exclude the rule, and cannot affect 


i 

i 

i 
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the result. But if there are explanatory and quali¬ 
fying expressions, from which it appears that the 
import of the technical is contrary to the clear and 
plain intent of the testator, the former must yield, 
and the latter will prevail/ * 

In the opinion of the Supreme Court, the case of 
Horne v. Lyeth, (Maryland) 4 Har. & J. 435, was cited, 
wherein Chancellor Kent held a devise substitutionary 
because “there were words of fee ingrafted on the 
words of limitation. ” 

In the case now before the Court, the words of fee 
were the words “fee simple” ingrafted on the words of 
limitation, “Henry E. Glotzbach, bis heirs and assigns.” 
By a similar construction placed on the words of Alice 
K. Glotzbach, as enunciated in the cases cited herein, 
the testator will not die intestate and the rule to be 
followed is that every part of the Will is to be con¬ 
sidered and given the only effect y>ossible: the words 
written by the testatrix should not be discarded as 
surplusage in order to make her die intestate, but, by 
giving due weight to her expressed intentions, she will 
not die intestate and the property will descend to the 
members of the family for whom it was intended. 

It is further argued that the intention of a testator, 
expressed in his Will, cannot be judicially determined 
on a mere question of law, and that the rule of intention 
is a rule of evidence, and requires the taking of evidence 
to ascertain the intention of the testator in the light 
of surrounding circumstances, his private interests, 
the objects of his bounty, and the property of which he 
is disposing. 


In the case of In Re Matter of Martin’s Will, 255 |N. 
Y. 248, 174 N. E. 643, decided in 1931, the will in ques¬ 
tion, among other things, provided that 4 ‘the balance 
of my estate to go to my nearest relative.” The Court 
said that it was error for the Surrogate’s Court to de¬ 
ceive extrinsic evidence of the circumstances surrounjd- 
ing the testatrix and her relatives for the purpose jof 
giving aid in determining her intent, which cannot be 
ascertained with reasonable certainty from the will 
itself, and that under such circumstances, extrinsic evi¬ 
dence should have been received concerning the inten¬ 
tion of the testatrix. 

In another New York case, Morris Sickly, et at, 
133 N. Y. 456, 31 N. E. 332, the sole question to be de¬ 
cided was whether from the language of the Will tl^e 
testatrix intended to make the legacy a charge upon tlje 
real estate. At the time the Will was made the testa¬ 
trix owned no real property but subsequently acquire^ 
some. The Court said that the construction of a Will 
requires the ascertaining of the intent of the testato'r 
at the time of its execution, and for that purpose ex¬ 
trinsic evidence properly bearing upon that intentioh 
may be received concerning the circumstances sur¬ 
rounding the testatrix, and the language of the will 
should be construed by the aid and in the light of suci 
circumstances, so that the Court may see the facts as he 
saw them, and thus arrive at his intention, where the 
language alone is of doubtful import. 

In another New York case, Lena Baumann vs. Henry 
C . Steingester, et al., 213 N. Y. 328 (1915), the ques-| 
tion related to the identity of the legatee referred to ad 
‘ ‘ Lena Baumann ’ \ There was testimony that two par4 




16 


ties were called “Lena Baumann”, thus the language 
does not accurately designate which is meant. The 
Court held that where it appears by extrinsic evidence 
that there is a latent ambiguity in that the language 
used did not accurately designate either of two persons 
who claim to be one of the residuary legatees, parol 
evidence is properly receivable in the effort to dissolve 
this ambiguity and to identify the legatee intended by 
the testatrix. 

In another New York case, Matter of Hendrickson, 
140 App. Div. 389, (1910), the testatrix, nine years 
after making her Will, received a legacy under the Will 
of a relative. The question was whether the sums re¬ 
ceived from the Moore Estate are to be deemed “as 
monev” under that term in the testatrix’s Will and 
are to be adjudged as having been included in the 
specific bequests to Theodore Earle Studley, which 
read: “I give and bequeath to my said husband, 
Theodore Earle Studley, all the household furniture, 
books, works of art, plate, silverware and other chattels 
and effects, and money, * * *” The Court held that the 
sums received from the Moore Estate being the pro¬ 
ceeds of what was, at the time of Mrs. Studley’s 
death, a mere chose in action, they do not come with¬ 
in the scope of the term “money” as used in the Will. 
Extrinsic evidence was admissible to show the condi¬ 
tions which exist at the time of the execution of the 
Will which can be resorted to in order to ascertain what, 
the testatrix’s real intentions were. 

The Supreme Court of the United States in Colton 
vs. Colton, 127 U. S. 300, 8 Sup. Ct. Rep. 1164, in in¬ 
terpreting the terms of a Will, stated these rules of law 
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to govern the construction to be placed on a Will. “The 
first and great rule in the exposition of Wills, to wh^ch 
all other rules must bend, is that the intention of Ijhe 
testator expressed in his Will shall prevail, provided 
it is consistent with the rules of law.” As to intention, 
the Court said: “These intentions are to be collected 
from his words, and ought to be carried into effect, if 
they be consistent with law. In the construction of 
ambiguous expressions, the situation of the parties 
may very properly be taken into view. The ties which 
connect the testator with his legatees, the affection 
subsisting between them, the motives which may rea¬ 
sonably be supposed to operate with him, and to in¬ 
fluence him in the disposition of his property, are all 
entitled to consideration in expounding doubtful words 
and ascertaining the meaning in which the testator 
used them.” 


i 

In the case of In re Aiken’s Estate, (Missouri) 5|S. 
W. (2nd) 662, the Will read: “After all my debts, in¬ 
cluding funeral expenses are paid, * # *, the rest, rejsi- 
due and remainder, I give to the trustee of the Metho¬ 
dist Episcopal Church South to be by them paid to tjhe 
proper parties for the support and maintenance |of 
the superannuated preachers of St. Charles District 


Conference.” The Court said: 

“It has been repeatedly held that, where doubt 
or uncertainty arises upon the reading of a Wjill 
in its entirety, as to the true intention of the testa¬ 
tor, parol evidence as to extrinsic facts and circum¬ 
stances is admissible to explain patent or latent 
ambiguities in the language used therein. Sidch 
practice is justified upon the theory that, in every 
case, the Court, in the proper discharge of its 
solemn duty, is entitled to be placed in possession 
of all available information in regard to the per - 

i 


i 

I 
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son and estate of the testator at the time he made 
the Will, to the end that the Court may, as nearly 
as possible, be situated as he teas, and may in¬ 
terpret the Will as the Testator would, if living 
(Italics supplied.) 

In another Missouri case, Heard v . O’Dell, 72 S. W. 
(2d) 491, 335 Mo. 202, the Court in its opinion enunciat¬ 
ed the Law as follows: “It is the general rule that, 
when any doubt or uncertainty arises as to the tes¬ 
tator’s intention, extrinsic facts are admissible to ex¬ 
plain the language of the Will, regardless of the nature 
of the ambiguity, whether it be patent or latent. In 
every case the Court is entitled to be placed in posses¬ 
sion of all the information which is available of the 
circumstances of the estate and family of the testator 
when he made his Will, to the end that the Court may 
be in his situation as nearly as may be, and may in¬ 
terpret and understand the Will as he would if he were 
living. ’ ’ 

In Illinois, in the cases of Mortan v. Jordan, 196 N. 
E. 475, 360 Ill. 419; Dahmer v. Wensler, 182 X. E. 799, 
350 Ill. 23; La Rocque v. Martin, 176 N. E. 734, 344 Ill. 
522; Bimslager v. Bimslager, 154 N. E. 135, 323 Ill. 
303, the Courts have held that while parole evidence is 
not admissible to show what a testator intended to 
write, it may be admitted where its effect is merely to 
explain or to make certain what he has written. In 
ascertaining the testator’s intention the words of the 
Will are to be read in the light of the circumstances un¬ 
der which the Will was made, and to that end the Court 
may put itself in the place of the testator for the pur¬ 
pose of determining the objects of the testator’s bounty 
or the property which is the subject of disposition. 
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It is proper in such an inquiry to take into considera¬ 
tion, all the circumstances under which the Will w^s 
executed, including the nature, extent, and condition 
of the testator’s property, as well as his relations £o 

his family and the beneficiaries named in the Wijll. 

I 

I 

It is respectfully submitted that in view of these au¬ 
thorities that the Court in construing a Will in the 
District of Columbia should admit extrinsic evidence 
properly bearing upon the testator’s intent and shoe¬ 
ing the situation of the parties, the ties which connect 
the testator with his legatees, the affection subsisting 
between them, the motives which may reasonably lj>e 
supposed to operate with him, and to influence him in 
the disposition of his property and the circumstances 
surrounding the testator at the time the Will w^s 
written. 

I 

I 

BURTON A. McGANN, j 
Attorney for Plaintiffs, 
1416 “F” Street, N.W.,i 
Washington, D. C. 

i 

i 
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BRIEF ON BEHALF OF APPELLEES. 


Statement. 

Appellees are the heirs and next of kin of Alice K. 
Glotzbach, deceased, testatrix. Appellants claim a^ 
heirs and next of kin of Henry E. Glotzbach, deceased^ 
legatee and devisee under the will of the said Alice Kj. 
Glotzbach. Henry E. Glotzbach, deceased, was the husj 
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band of Alice K. Glotzbach, and predeceased her with¬ 
out issue. That part of the Will which is in contro¬ 
versy reads (R., 6): 

“3. I give, devise and bequeath to my beloved 
husband, Henry E. Glotzbach, his heirs and as¬ 
signs, absolutely in fee simple all of my property 
and estate, real, personal and mixed, wheresoever 
situated, whether now owned or hereafter to be ac¬ 
quired by me.” 

Summary' of Argument. 

1 . The Court did not err in ruling that the death of 
Henry E. Glotzbach, the named legatee and devisee in 
the last Will and Testament of Alice K. Glotzbach, 
deceased, prior to the death of the said Alice K. Glotz¬ 
bach, without issue, caused a lapse of such legacy and 
devise. 

(A) There was a plain, clear, and direct gift and de¬ 
vise, without qualification or limitation. 

(B) Xo intention is shown in the will to substitute 
the heirs of the legatee and devisee, in the 
event of the death of said legatee and devisee 
before that of the testatrix. 

2. The Court did not err in ruling that the appel¬ 
lants took no interest in the estate, real and personal 
of Alice K. Glotzbach, deceased, and that said estate 
was the subject of descent and distribution according 
to law to the heirs and next of kin of Alice K. Glotz¬ 
bach, deceased. 


Argument. 

1 . The devise “to my beloved husband, Henry E. 
Glotzbach, his heirs and assigns, absolutely in fee 


simple”, did not create a substi tution ary devise which, 
would prevent a lapse of~sucI 


ievise, Dutonthe cdn- 
trary such devise shows an intention of unqualified 
vesting in the said Henry E. G-lotzbach of the subject 
matter of the gift. 

\ 

It is conceded by appellants that had the devise 
been to “Henry E. Glotzbach, his heirs and assign^” 
and the words “absolutely in fee simple” omittejd, 
that said appellants would have no interest in and to 
decedent’s property. The following authorities ajre 
relied upon bv the appellees to support the proposi¬ 
tion which is conceded by appellants, that without tljie 
added words “absolutely in fee simple” appellants 
would take no interest in the property of the deceasejd. 

Galloway vs. Darby, 105 Ark. 558, 151 S. W. 

1014. 

Jackson vs. Alsop, 67 Conn. 249, 34 Atl. liok 

Kimball vs. Story, 108 Mass. 383. ! 

Matter of Wells, 113 N. Y. 396, 21 N. E. 13?. 

1 Underhill, Wills, 436. j 

2 Redfield on Wills, 160. 


The sole problem presented in the case at bar, is ajs 
to what the particular testatrix intended. 

| 

In the case of Galloway vs. Darby , 105 Ark. 55^, 
151 S. W. 1014, the will read: 

“* * * All the property herein devised and be¬ 
queathed, unless otherwise and specifically stated, 
shall vest in the devisees, their heirs and assigns, 
in fee simple”. 

I 

The legatee died prior to the death of the testatrhq. 
It was held that the legacy lapsed. The Court in its 
opinion said: 
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. .<<• • # rphg ru j e j g established beyond controversy, 
except where changed by statute, that a legacy or 
devise lapses when the legatee or devisee dies be¬ 
fore the testator. 17 Am. & Eng. Ency. of Law, p. 

•. 748- The liability of a testamentarv gift to failure 
or, as it is generally termed, lapses,” says Mr. 
Jarman, “by reason of the decease of its object in 
the testator’s lifetime, is a necessary consequence 
of the ambulatory nature of wills, which, not tak¬ 
ing effect until the death of the testator, can com¬ 
municate no benefit to the persons who previously 
die”. 1 Jarman on Wills (6 ed.), p. 307”. 


It was contended in that case that the words “their 
heirs and assigns, in fee simple", were words of substi¬ 
tution and not words of limitation and that there was 
presumed an intention not to permit the devise to lapse. 
The Court, however, held, that these words “their heirs 
and assigns” were used in a technical sense to denote 
the character of the estate or extent of the interest to 
be taken by the devisee—that they were words of 
limitation and not words of substitution. 

It is submitted that the words used in the case at 
bar, “his heirs and assigns, absolutely in fee simple ” 
have the same meaning and express the same intention 
as the words “their heirs and assigns, in fee simple” 
used in the case cited, and are words of limitation and 
not of substitution, and the use of these words do not 
show an intention to substitute the heirs of the devi¬ 
see, in the event of the death of the legatee and devisee 
before that of the testatrix. 

In the case of Jackson vs. Alsop, Cu Conn. 249, 34 
Atl. 110G, it was held that a devise to “Joseph W. Al¬ 
sop, and his heirs and assigns forever”, did not create 
a substitutional devise on his death before the testa- 
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trix; but such words were used merely as a limitation 
descriptive of the quality of the estate devised. 

I 

The Court in the course of its opinion said: 

“* # * Where the word *assigns’ is added to the 
word ' heirs' it is almost impossible to read the 
whole phrase otherwise than as words of limita¬ 
tion, and not as intended to create an estate in 
any other person. 2 Redfield on Wills 82”. (Ital¬ 
ics supplied.) 

I 

In the ease of Kimball vs. Story and Others, 108 
Mass. 382, the will read: “* * # All the rest of my Es¬ 
tate, real, personal or mixed, of which I shall djie 
seized and possessed, I give, devise and bequeath J;o 
my son, William B. F. Johnson, his heirs, executors 
and assigns”. j 

i 

The legatee predeceased the testatrix, and it was 
held that the legacy and devise lapsed. The Court }n 
its opinion said: j 

“The general rule, prevailing in equity as at law, 
that if a legatee dies after the making of the will 
and before the death of the testator, the legacjy 
lapses, is not affected by the insertion, after thje 
name of the legatee, of the words 'his heirs, execu¬ 
tors and assigns’, unless a declaration that the 
legacy shall not lapse is superadded; for thosje 
words, according to their uniform and well estab¬ 
lished interpretation, only express the intention 
of the testator to pass the absolute property iiji 
the estate. * # * and when the word ‘assigns’ it 
also used, any other construction would make th6 
bequest inconsistent and uncertain, inasmuch a^ 
‘assigns’ could only be those to whom the legate^ 
had conveyed in his lifetime”. (Italics supplied.) 

i 

I 

In the matter of the Final Judicial Settlement of the j 
Accounts of Samuel R. Wells, as Executor, etc., 1131 
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N. Y. 396, 21 N. E. 137, the words used in the devise 
were: 

“ * * * To have and to hold the same to them, their 
heirs and assigns forever”. 

The legatee died before the testatrix and the legacy 
was held to have lapsed. It was urged that the words 
“To have and to hold to them, their heirs and assigns 
forever”, must be taken to have meant by the testatrix 
to be operative as substitutional words, whereby the 
heirs of any person entitled will, upon his death, stand 
in his place. The Court in its opinion said: 

“ * * * We cannot, however, concede to these 
words the meaning contended for. The established 
principles of construction, in such cases, forbid it. 

/ In the absexice of express words to prevent a lapse, 

/ or oT something in the context to ih<Rcate~~a~con- 

trarv intention, we should give to the words in 
this habendum clause their usual and primary 
meaning, in accordance with a general rule in the 
construction of wills. * * * Words of inheritance 
are now unnecessary to convey a fee, and are, in¬ 
deed, mere surplusage, whether when used in wills 
or in deeds. That fact, however, is not a sufficient 
reason for us to import into their use the expres¬ 
sion of an intention that they shall be taken as 
words substituting in plate of the pre-deceased 
legatee or devisee his heirs”. 

In re Jenkins' Estate, 298 X. Y. Supp. 836, the will 
read: “I give and bequeath to my dear wife, Mary R. 
Jenkins, to her and her heirs forever, the sum of fifteen 
thousand dollars ($15,000).” 

It was held that the words “to her and her heirs for¬ 
ever” were words of limitation and not of substitution 
and that the legacy lapsed. 


i 


I 

I 

I 


In the Matter of Tamar go, 220 N. Y. 225, 115 N.|e. 
462, decided in 1917, the will read: 


“ * * * their heirs and assigns, to have and to 


hold the same for their own use, benefit and behoof 


forever, share and share alike, per stirpes and ljiot 
per capita’\ It wasj ield vhat these words were me^e- 
lv words of limitation uf.ed to describe the nature iof 

V 

the estate given to the beneficiary, and not to express 
an intention that a lapse should be avoided by the sub¬ 
stitution of the heirs '.n place of the predeceased de¬ 
visee or legatee. I 


In the case of Re: Denari's Will, 300 N. Y. Supp. 


IP. 


1279 decided December 2, 1937, the will contained the 
following words: 


“ * * # one-third part or one-third share, I give, Re¬ 
vise and bequeath to my son, Eugene Denari, to and fjor 
his own use, his heirs and assigns, absolutely and fojr- 


ever”. 


The legatee predeceased the testator and the legacy 
was held to have lapsed. j 

i 

It was urged that by the use of the words “/o and f^r 
his oivn use, his heirs and assigns, absolutely and fo |r- 
evcr” the testator showed a dear intention against 
lapsing. The Court in holding against this conten¬ 
tion said: 

“ * * * The question propounded concerns tl|e 
meaning of the words ‘to and for his own use, his 
heirs and assigns, absolutely and forever’ an<jl, 
concretely, is as to whether it was the intention of 
the testator by the insertion of these words in a 
gift to make a substitutionary gift to the child or 
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statutory distributees of Eugene or whether they 
are construable as jner ohr iujhcathng^an intention 
of unqualified vesting in Eugene of the subject 
matter ofTEe gift. Questions of this type have 
been before the Courts with monotonous regu¬ 
larity since the Legislature in 1828, altered the 
previously existing common-law rule, that the ad¬ 
dition of the word ‘heirs’ was unnecessary for 
the conveyance of an estate in fee. 

* * * As customarily employed, the icords have 
been said to be absolutely meaningless, flatter of 
Wells, 113 X. Y. 396. This fact, however, has not 
deterred innumerable testamentary draftsmen 
during the five and a half generations since they 
were made obsolete from including them in the 
language of their testamentary gifts”. (Italics sup¬ 
plied.) 

“ * * # An additional principle pertinent under the 
phraseology of the present will is noted in Matter 
of Tamargo, 220 X. Y. 225 at page 229: * The use 
of the word u assigns" wakes it clear that the gift 
was absolute and not alternative'." (Italics sup¬ 
plied.) 

Appellees respectfully say that this late New York 
case is decisive of the case under consideration. That 
in the District of Columbia words of inheritance are 
now unnecessary to convey a fee, and are, indeed, mere 
surplusage. That fact, however, is not sufficient reason 
to import into their use the expression of an intention 
that they shall be taken as words substituting in place 
of the pre-deceased legatee or devisee his heirs. 


In the case of Caprone vs. Caprone. (DC) 16 Wash¬ 
ington Law Reporter, 266, it was held that a legacy 
lapsed because the will contained no provision that in 
case of legatee’s death before that of the testator the 
heirs of legatee were to be substituted in her place 
and stead. 
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I 


In the ease of Evans vs. Ochershausen, 6p Apps. |D. 
C. 285, 100 F. (2) 695, also cited by appellants, tjhe 
first paragraph of the will read as follows: 

i 

| 

“I give, devise and bequeath all niv real estate 
wheresoever situated which I now own, or which I m^.y 
have any interest in, legal or equitable at the time jof 
my death, unto my wife, Ella M. Kolipinski absolutely 
and in fee simple according to the nature of the prop¬ 
erty”. Following this paragraph the testator created 
a trust which directed the wife to manage and control 
said real estate. 

1 

The main question before the Court in that case cojn- 
eerned the ‘‘trust” however, the Court did in its opin¬ 
ion indicate the intention of the testator in the use of 
the words “absolutely and in fee simple”. 

I 

Concerning the use of these words, the Court said: | 

“by this language, we see the testator, first, de¬ 
vising all of his real estate to his wife, ‘absolute¬ 
ly and in fee simple’.” 

| 

Following the decision in that case we must conclude 
that the use of the words “his heirs and assigns, ab¬ 
solutely in fee simple”, by the testatrix in the case a|t 
bar did nothing more than give to the legatee and de¬ 
visee an estate entirely without condition—in fee simj- 
ple as to the real estate, and absolute as to the person¬ 
alty. j 

I 

In the case of Fenian vs. Fenton, 71 N. Y. Supp. 1083, 
the Court held that the terms “absolutely and for^ 
ever”, in a devise characterized the quality of the es¬ 
tate which the testator devised, and merely show ai> 
intention to give an absolute fee. 

i 

I 

i 
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Interchangeable Words Used in a Will. 

In the case of Baker vs. Elder , 223 Iowa, 395, 272 N. 
W. 153, it was lield that a devise of real estate to be¬ 
come the “absolute property*' of testator's wife, 
created a fee simple title in the wife. That the words 
“absolute estate" and “fee simple" were used inter¬ 
changeably. 

In the case of Bradford vs. Martin , 199 Iowa 250, 201 
N. W. 574, a devise to a wife, absolutely, was held to 
have created a fee simple title in the wife. The Court 
in its opinion said: 

“ * * * Even a cursory investigation of this ques¬ 
tion shows that the courts, text-writers, and even 
this Court itself, have quite, generally used the 
words ‘absolute’ and * absolutely ’ and ‘fee simple 
title' interchangeably." 

In the case' of Moran vs. Moran, 143 Mich. 322, 106 
N. W. 206, it was held that a devise to testator's wife 
of his property “to be hers absolutely", created a fee 
simple estate in the wife. 

Appellees fully agree with the doctrine enunciated 
in the case of Evans vs. Ockershausen, 69 Apps. D. C. 
292, 100 F. (2) 695, cited by appellants, to the effect 
that “the primary significance and meaning of words 
should ordinarily attach and does attach, unless it is 
manifest from the will itself that other definitions are 
intended". 

The usual and ordinary meaning of the words “his 
heirs and assigns, absolutely in fee simple" was given 
by the Court below and certainlv the will itself in the 




present case contains nothing to indicate that cither 
definitions were intended. 

i 

Appellants here contend that “absolutely in fee pim¬ 
ple'” are superadded words, creating a fresh limitaition 
and the heirs of Henry E. Glotzbaeh, deceased, take by 
way of substitution. Under the authorities citecj by 
appellees it can be readily seen that to prevent a hjpse 
the superadded words must contain a declaration that 
the legacy or devise shall not lapse. 

Tlie case of In re: Bin-rows Esi ate, 250 X. Y. Shpp. 
257, 182 N. E. 79, cited by appellants, cannot be said to 
support the contention of appellants here. In that case 
the Court in arriving at the intention of the testator, 
considered not only the will itself, but two codicils. 
The codicils were not in the record of the case so!we 

i 

are at a loss to know just what language the Court had 
to consider. It was said however: 

I 

i 

Per Curium . 

“We find in the language of the will when r«jad 
in connection with the codicils, a clear intent on 
the part of the testator that the children of his de¬ 
ceased son, Lorenzo Burrows, who are of his next 
of kin, should take under his will by right of sub¬ 
stitution.” 

i 

I 

In the case of In re: Olds Estate, 166 X. Y. Supp. 7i3, 
cited by appellants, the language of the will is material¬ 
ly different from that in the case under consideration. 
The following language was used in the Olds case: ! 

I 

“* * * and to their heirs, the said heirs to take pW 
stirpes and not per capita, to be divided equally be¬ 
tween them, share and share alike”. In that case lit 
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was found that from the entire will an intention 
against lapsing could be discerned, and that the per¬ 
sons were called heirs for the purpose of identification. 
The Court in its opinion said: 

“* * * In this will there are several suggestions 
that the words in question are intended only to 
work a substitutional gift; but the real accent of 
the instrument is contained in the provision that 
the persons therein described as heirs are not to 
take in the manner and proportion of heirship, 
but in a way which might in one event at least, 
be inconsistent with the statute of descents.” 

In the case of 7// re: Murphy, 151 X. V. Supp. 529,109 
X. E. 1085, cited by appellants the sixteenth and 
seventeenth paragraphs of the will read as follows: 

“Sixteenth. Should any of the gifts and bequests 
made by me in this my will lapse or fail for any reason, 
I direct that the gift or bequest so lapsing or failing 
shall go to form part of my residuary estate and be 
disposed of under and in accordance with the seven¬ 
teenth paragraph of this my will.'' 

“Seventeenth. All the rest, residue and remainder 
of my property and estate, as well real and personal 
and wheresoever situate which, at the time of my 
death shall belong to me or be subject to my disposal 
by will, I give, devise and bequeath unto Charles 
Ritchie hereinafter named, absolutelv and in fee to 
his heirs, executors and administrators and assigns, 
according to the nature of the property". Charles 
Ritchie predeceased the testator. It was held that the 
will considered as a whole established the intention of 
the testator to substitute the heirs of the legatee and 




devisee in the event of the death of such legatee and 
devisee before that of the testator. The Court in i|ts 
opinion did not say that the words ‘‘absolutely and in 
fee to his heirs, executors and administrators and a!s- 
signs” made the devise a substitutionary one and pre¬ 
vented a lapse, as stated by appellants in their briejf. 
The Court emphatically stated that had the testator 
stopped after the use of these words there might haye 
been a lapse, but says the Court he proceeds: “Ac¬ 
cording to the nature of the property”. These la<>t 
quoted words, taken with other provisions of the wi;ll 
seem to be the deciding factors in arriving at the in¬ 
tention of the testator, for the Court in its opinion 
said: 

“* * * These last words are without meaning and 
wholly superfluous, if it was the intent of the tes¬ 
tator in the event of the residuary legatee prede 
ceasing him, that the legacy should lapse. * * * 'I 
think it was the intention of the testator that, i|f 
his residuary legatee died first, his heirs, execu¬ 
tors, and administrators should take, the heirjs 
taking the real property and his executors or ad¬ 
ministrators the personal, for the benefit of his 
next of kin, which would be, in the language of the 
testator, ‘according to the nature of the property’j; 
and that this intention is also indicated by th^ 
fact that having given real property to Charle$ 
Ritchie by the twelfth and thirteenth subdivisions 
of the will, without naming his heirs, executors! 
or administrators, or any other successor in the 
event of his dying first, he provided in the six-i 
teenth paragraph that, if such devise lapsed or 
failed for any reason, they should go into the| 
residuary estate and be disposed of in accordance', 
with its provisions”. I 

It is submitted that this decision wholly supports the 
contention of the appellees, that the words “his heirs' 
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and assigns, absolutely in fee simple” are words of 
limitation and not of substitution. 

The ease of Coleman vs. Shoemaker (Kansas) 78 
Pac. (2) 905, cited by appellants, is not in point and 
does not support the proposition contended for, but 
on the contrary strengthens the contention advanced 
here by appellees. The devise in that case was to the 
testator’s wife, during her natural life, at her death, 
the use, benefit and income from said property to be 
paid to testator’s daughter during the term of her 
natural life. At the death of testator's daughter all 
property then remaining was devised in fee simple 
to the living issue of the body of the daughter if any 
there be. The issue of the body of the testator's daugh¬ 
ter was held to have taken a fee simple estate. 

The Court in its opinion said: 

“* * * The very use of this term ‘fee simple’ is 

' contrary to such inheritance being subordinate to 

others and was undoubtedlv intended bv the tes- 

* •> 

tator to be an absolute and complete estate of in¬ 
heritance in such parties, namely, the issue of the 
body of Mamie Jordan Taylor”. 

Applying the reasoning of the Kansas Court to the 
case at bar, the very use of the term ‘‘absolutely in 
fee simple” created in Henry E. Glotzbach, deceased, 
an absolute estate— in fee simple—without condition. 

In the case of Luitjens et al. vs. Larson, et al. t re¬ 
ported in 271 N. W. 239, (Iowa) cited by appellants, 
it was held that a will in favor of a wife, ‘‘to have and 
to hold same for and during the term of her natural 
life in fee simple” passed an absolute estate and not 
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an estate limited to life. That the testator expressed 
his intention by the words he used, that the estate; of 
the beneficiary was to be in fee simple. It is appar¬ 
ent that in the case at bar, the words “absolutely! in 
fee simple” shows testatrix’ evident intent to define 
her husband’s estate as something absolute. 


In the case of McCrca vs. McCrca, 22 Circuit Co^irt 
Reports 437, (Ohio) cited by appellants, the will repd: 

“* * * I bequeath to my son, George McCrea, duriing 
his natural lifetime only, and at his death to the heirs 
of his body in fee simple”. It was held that the heirs 
of the body of George took a fee simple estate. Tjhe 
words “in fee simple” were said to be inconsistent 
with the preceding limitation “to the heirs of tyis 
body ’ ’ and had the effect of enlarging the grant to ope 
of fee simple in the heirs of the body of George, wjio 
took by purchase, the estate in remainder becoming 
operative after the death of George and when his heijrs 
were ascertainable. Certainly the intention of tlie 
testator in that case from the language of the will 
was that the “heirs of his body” should take a fee sim¬ 
ple estate, and the intention in the case before tpe 
Court is just as clearly shown that Henry E. Glot?- 
bach was to have an estate in fee simple. 


In the case of De Vaughn vs. Hutchinson, 165 U. $. 
566, 17 Supp. Ct. 461, cited by appellants, the will 
after naming several legatees and describing the lancl 
devised to each, read: 


“during their natural lives, and after their death tp 
their heirs begotten of their bodies, and to their heirp 
and assigns forever”. 
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One of the devisees, died before the death of the 
testator, and it was held that the testator intended to 
give to the devisee a life estate only, and that her 
children took an estate in fee. 

During the course of its opinion the Court made this 
observation: “The word ‘heirs', in order to be a word 
of limitation, must include all the persons in all genera¬ 
tions belonging to the class designated by the law as 
‘heirs’. But the devise here was to Martha Ann for 
life, and at her decease to her heirs begotten of her 
bodv and to their heirs and assigns— a restricted class 
of heirs—and this limitation shows that it was the in¬ 
tention of the testator that Martha Ann's children 
should become the root of a new succession, and take 
as purchasers and not as heirs”. (Italics supplied.) 

The will in the Hutchinson case and the will now un¬ 
der consideration are so materially different in lan¬ 
guage that it can hardly be said that it in anywise sup¬ 
ports the contention of appellants. 

2. The Court did not err in ruling that the appel¬ 
lants took no interest in the estate, real and personal 
of Alice K. Glotzbach, deceased, and that said estate 
was the subject of descent and distribution according 
to law to the heirs and next of kin of Alice I\. G-lotz- 
bach, deceased. 

In the case of Shoemaker vs. Newman, et al., 62 
Apps. D. C. 120, 65 F. (2) 208, it was held that where 
a child of deceased son of testator died without issue 
before distribution of proceeds of realty sold by trus¬ 
tees under will, portion which child would have taken 
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i 

i 

under will lapsed into residue of estate distributable 

to.testator’s living son and daughters. j 

• I 

. . • . • i 

I 

In the case of Caprone vs. Caprone, (supra ),j 16 
.Washington Law Reporter 266 (D. C.), it was held tjiat 
in event of a lapse of a legacy, the legacy becomes pjart 
of the general estate, to be disposed of according to the 
residuarv clause. 

* i 

Title 29, Chapter 1, Section 30, of the (’ode of Lajws 
for the District of Columbia, reads as follows: ! 

i 

i 

i 

“If a devisee or legatee die before the testator, 
leaving issue who survive the testator, such issue shjall 
take the estate devised or bequeathed as the deviseejor 
legatee would have done if he had survived the testa¬ 
tor, unless a different disposition be made or required 
by the will. Unless a contrary intention appear by tthe 
will, such property as shall be comprised in any devilse 
or bequest in such will which shall fail or be void jor 
otherwise incapable of taking effect shall be deemed 
included in the residuary devise or bequest, if anjy, 
contained in such will. (Mar. 3, 1901, 31 Stat. 143j4, 

C. 854, Sec. 1631.)” | 

i 

The will under consideration contained no residuaijy 
clause, and the legacy and devise having lapsed, tl(e 
same becomes intestate estate and is subject of descent 
and distribution to the heirs and next of kin of Alicje 
K. Glotzbach, testatrix. j 

i 

Appellant’s counsel in his brief (last paragraph), 
page 14) makes the following argument: “That thp 
intention of a testator, expressed in his will, cannot 
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be judicially determined on a mere question of law, 
that the rule of intention is a rule of evidence, and 
requires the taking of evidence to ascertain the in¬ 
tention of the testator in the light of surrounding cir¬ 
cumstances, his private interest, the objects of his 
bounty, and the property of which lie is disposing’'. 
This argument is inconsistent with his position that the 
superadded words “absolutely in fee simple” in the 
testatrix’ will expressed a clear intention of substi¬ 
tution, but on the contrary indicates that the will itself 
does not express such intention. 

All of the cases cited by appellants in support of their 
proposition that extrinsic evidence should be allowed 
in this case to show what the testatrix really intended, 
simply re-affirm the well established principle of law 
that surrounding conditions and circumstances may be 
admissible in evidence as aids in arriving at the mean¬ 
ing of ambiguous words but never to show a different 
intention in the testator from that which the will dis¬ 
closes. 

In the case of Atkins vs. Best, 27 App. D. C. 152, it 
was held that evidence of such extrinsic circumstances 
as the testator's relation to persons, or the amount, 
character, and condition of his estate, is sometimes 
admissible to explain ambiguities of description in his 
will, but never to determine the construction or the 
extent of the devises therein contained. 

In the case of Association of Survivors of Seventh 
Georgia Regiment vs. Lamer, et ah, 55 App. D. C. 157, 
3 F. (2) 201, the Court in the course of its opinion 
said: 





“A will conforming to the requirements of the stat¬ 
ute, therefore, should be interpreted according to ] its 
terms, and, unless these terms are ambiguous, no specu¬ 
lation based upon extrinsic evidence should be ‘in¬ 
dulged. ’ ’ * * # ] 

In the case of Kaiser vs. Brandenburg, 16 App. D.j C. 
310, it was held that surrounding conditions and cir¬ 
cumstances may be admissible in evidence as aids jin 
arriving at the meaning of ambiguous words. That 
they are clearly so in order to explain ambiguities aris¬ 
ing out of extrinsic circumstances, as to persons pro¬ 
vided for, objects of description, and the like; b[ut 
never to show a different intention in the testator frc^ni 
that which the will discloses. 

I 

i 

Appellees here contend that the will under consider¬ 
ation shows an intention of an absolute gift in Heiify 
E. Glotzbach, without condition—in fee simple. ! 

Conclusion. j 

I 

i 

Appellees are not unmindful of the fact, nor ha\je 
they overlooked the basic principle that particular 
precedents interpreting varying language in a will arie 
somewhat unreliable and unhelpful guides in the at¬ 
tainment of a result in a litigation of this type. Thajt 
each task of testamentary interpretation must begiji 
de novo with the will itself as the basic and only reliable 
guide, and with the general principles or so-called 
canons of construction serving merely as subsidiary 
aids where the terms of the document themselves leav^ 
the Court in doubt as to the intention of the testator.! 
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The cases cited by appellees are so in point and the 
language interpreted so similar to the language of the 
will in the case at bar, that the decisions interpreting 
them should and do aid in arriving at the intention 
of the testatrix. On the other hand the language of 
the wills in the cases cited by appellants is so ma¬ 
terially different from the language of the will under 
consideration, that the decisions interpreting them are 
wholly irrelevant to the question here propounded. 

It is submitted that the words “his heirs and assigns, 
absolutely in fee simple”, used in the will of Alice K. 
Glofzbach, are most inapt to signify substitution. Fair- 
r"V ly considered, these words, which have suggested to 
t&? appellants their ground for contention, are but a 
common form of expression of an absolute gift. It was 
an expression consistent with the gift of an absolute 
ownership, but in no wise indicative of a direction to 
transfer the estate given to the legatee and devisee to 
his heirs or personal representatives, in the event of 
his failure to survive the testatrix. 

It is further submitted that the Court below com¬ 
mitted no error which has been assigned and present¬ 
ed to this Court by the brief of the appellants, and 
therefore, the judgment of the lower Court should be 
affirmed. 

MICHAEL J. LANE, 
MILTON T. BBOOME, 
Attorneys for Appellees, 

705 Columbian Building. 




